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TORTS- NEGLIGENCE-JUDICIAL ADOPTION OF COMPARATIVE NEGLIGENCE IN NEW MEXICO. Claymore v. City ofAlbuquerque, 20 N.M. St. B. Bull. 75 (Ct. App. Jan. 15, 1981).

INTRODUCTION

In Claymore v. City of Albuquerque,' the New Mexico Court of
Appeals abandoned the common law doctrine of contributory negligence and adopted comparative fault principles for negligence actions
in New Mexico. 2 The court did not discuss at any length the superior
merits of a comparative fault system, but merely relied on "the
almost universal trend toward comparative negligence/comparative
fault principles." 3 The court addressed three issues: the power of the
courts to adopt a comparative negligence rule; the form to be
adopted; and the effect of the new system on existing law. This Note
explores the first two issues as evidence of the changing role of the
New Mexico judiciary and its relationship to the legislature. Although
the Claymore court does not deal extensively with the third issue, it
does make some suggestions about the effects of comparative fault
on certain areas of existing law. These suggestions are discussed in
this Note, together with ramifications of the new system not mentioned by the Claymore court.
1. 20 N.M. St. B. BulL 75 (Ct. App. Jan. 15, 1981).
2. Contributory negligence and comparative fault differ both as to the circumstances
under which a plaintiff may recover in a negligence action and the amount of that recovery.
Under contributory negligence, a plaintiff is completely barred from any recovery if he was
negligent to any degree. The doctrine of comparative fault abolishes this bar and allows each
party to recover in inverse proportion to his negligence. For example, in a case where plaintiff was 60% responsible for his injury, and defendant was 40% responsible for plaintiff's injury, plaintiff can recover the 40% which represents defendant's fault. See Prosser, Comparative Negligence, 51 Mich. L. Rev. 465 (1953).
3. 20 N.M. St. B. Bull at 80. The sources on which the court relies for the superiority of
the comparative fault system are: 2 F. Harper & F. James, The Law of Torts § § 21.1-22.3
(1956); Heft & Heft, Comparative Negligence Manual (1978); Fleming, Forwardto Comparative Negligence At Last-By Judicial Choice, 64 Cal. L. Rev. 239 (1976); Goldberg, Judicial
Adoption of Comparative Fault in New Mexico: The Time is at Hand, 10 N.M.L. Rev. 3
(1979-80); James, Kalven, Keeton, Leflar, Malone & Wade, Comments on Maki v. Frelk,
Comparative v. Contributory Negligence: Should the Court or Legislature Decide, 21 Vand.
L. Rev. 889 (1968) [hereinafter cited as Comments on Maki v. Frelk] ; Malone, The Formative Era of ContributoryNegligence, 41 IlL L. Rev. 151 (1946); Maloney, From Contributory to Comparative Negligence: A Needed Law Reform, 11 U. Fla. L. Rev. 135 (1958);
Prosser, Comparative Negligence, 51 Mich. L. Rev. 465 (1953); Rosenberg, Comparative
Negligence in Arkansas: A "Before and After" Survey, 13 Ark. Rev. 89 (1959); Schwartz,
Judicial Adoption of ComparativeNegligence, 51 Ind. L.J. 281 (1976); Turk, Comparative
Negligence on the March, 28 Chi.-Kent L. Rev. 189 (1950); Woods, The Quickening March
of ComparativeFault, TRIAL (Nov. 1979).
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THE CASE
Sidney Claymore and Paul Jordan separately sued the City of
Albuquerque in Bernalillo County District Court, claiming damages
for personal injuries sustained as a result of the city's negligence.
Each filed a motion to strike the city's defense of contributory negligence. The trial court denied the motions, but stayed proceedings
pending an interlocutory appeal to the New Mexico Supreme Court.
The supreme court consolidated the cases, entered an order allowing
the appeal, and further ordered that the two cases be transferred to
the New Mexico Court of Appeals. In the transfer order, the supreme
court instructed the court of appeals to address the issues without regard to prior decisions. The court of appeals considered the case on
briefs alone, and granted a motion for leave to file an amicus brief
made by the New Mexico Defense Lawyers Association, which argued
in favor of the old doctrine of contributory negligence.
Because of the supreme court's direction to decide the case without regard to earlier decisions, the court of appeals concluded that
the issue was exclusively one of contributory negligence versus comparative fault, and addressed that issue alone. The court rejected the
defense of contributory negligence and adopted comparative fault in
New Mexico. The New Mexico Supreme Court issued a writ of certiorari to the court of appeals and, in a one page memorandum opinion,
affirmed, adopting completely the reasoning of the court of appeals.4
JUDICIAL POWER: WHO SHOULD MAKE THE CHANGE?
The Claymore court first addressed the threshold question of
whether the judiciary has the power to make such a sweeping change
in the law. In answering this question, the court discussed two conflicting considerations. First, the doctrine of contributory negligence
is a judge-made rule.' Where a doctrine is created by the courts, they
may also abolish it, subject only to the constraints of stare decisis and
reliance. Second, the legislature has acknowledged the contributory
negligence rule in several statutes, 6 and may have so incorporated the
doctrine into the laws of New Mexico that only the legislature has
the power to change it.'
The power of a court to override past decisions and change the
4. Aff'd sub nom, Scott v. Rizzo, 20 N.M. St. Bar Bull. 289 (Feb. 12, 1981).
5. The Claymore court traces contributory negligence to the English case of Butterfield
v. Forrester, 11 East 60, 103 Eng. Rep. 926 (KB 1809).
6. See N.M. Stat. Ann. § § 28-7-4, 41-3-1 to -3-8, 41-4-1 to -4-26, 52-1-8, -3-7, 63-3-6

(1978).

7. See Comments on Maki v. Frelk, supra note 3, at 893-94.
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common law is unchallengeable.' While stare decisis and reliance place
some restraints on this power as matters of policy, they do not abrogate it.9 The doctrine of stare decisis dictates that the court must
take precedent into account when deciding new cases, and justify the
failure to follow such precedents.' 0 The Claymore court found that
the contributory negligence rule had reached "a point of obsolescence,"'' and thus was ripe for judicial reconsideration. This obsolescence justified the departure from precedent.' 2
The principle of reliance comes into play when a legal principle is
so well established that any change would upset reasonable expectations.' ' The Claymore court was not bound by the principle of reliance because that principle does not operate in negligence actions;
people do not rely upon any judicial doctrine in deciding whether to
act "negligently." If they do, they have not acted negligently, but
willfully. Thus neither stare decisis nor reliance restrained the Claymore court from changing the common law.
The question of whether the legislature has taken the power to
abolish contributory negligence from the judicial branch is raised by
two kinds of legislative actions: first, the legislature has enacted several statutes concerning contributory negligence; second, the legislature has considered but rejected bills adopting comparative fault.' "
Both actions indicate that the legislature has actively adopted contributory negligence as the law of New Mexico and has actively rejected comparative fault. If this is so, the power of the courts to
abolish contributory negligence and accept comparative fault must
be questioned.
The New Mexico Legislature has enacted five statutes which concern the doctrine of contributory negligence. Of these, two specify
that certain acts will not constitute contributory negligence,' ' two
abolish the doctrine of contributory negligence in certain fields of
8. See Hicks v. State, 88 N.M. 588, 589, 544 P.2d 1153, 1154 (1975);Flores v. Flores,
84 N.M. 601, 603, 506 P.2d 345, 347 (Ct. App. 1973).
9. H. M. Hart & A. Sacks, The Legal Process 155-60 (1958) (unpublished course materials from Harvard Law School) [hereinafter cited as Hart].
10. Hardisty, Reflections on Stare Decisis, 55 Ind. L.J. 41 (1980).
11. See Hicks v. State, 88 N.M. 588, 590, 544 P.2d 1153, 1155 (1975).
12. The procedural posture of this case also lessens the impact of stare decisis principles
on the Claymore court. The transfer order from the New Mexico Supreme Court expressly
directed the court of appeals not to consider precedent.
13. Hart, supra note 9.
14. The comparative fault bills were: S. 108, 23rd Legis. (1957), S. 166, 25th Legis.
(1961), H. 266, 29th Legis. (1963), S. 178, 29th Legis. (1969), H. 187, H. 188, 30th Legis.
(1971), and H. 75, 33rd Legis. (1977). Two comparative fault bills, HB 669 and HB 564
came before the 1981 legislature and failed to pass.
15. N.M. Stat. Ann. § 28-7-4, N.M. Stat. Ann. § 63-3-23 (1978).
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law,' 6 and one defines a kind of behavior that shall raise the contributory negligence bar.' ' The first four of these statutes, which
abrogate the contributory negligence defense in specific instances,
are rendered superfluous by the doctrine's general abolition, but at
least are not inconsistent with the court's action. The last statute,
setting up the contributory negligence bar, either will form an anomalous exception to the new rule, or effectively is repealed by the
Claymore court. A judicial repeal of a legislative enactment may well
be beyond the power of the courts.
Although the court noted this argument, it did not effectively
counter it, but asserted generally that courts can change the common
law where conditions so require, and that conditions in New Mexico
are no different from those existing in other jurisdictions where common law courts have made the change to comparative fault. The
opinion implicitly concluded that New Mexico courts must also have
the power to make the change, notwithstanding the specific acts of
the New Mexico Legislature.
The California Supreme Court, establishing comparative fault in Li
v. Yellow Cab Co.,' 8 dealt with this issue more directly. There, the
California Civil Code expressly enacted the contributory negligence
defense in all areas of tort law. 1 9 The Li court reasoned that the legislature did not intend to "insulate the matters therein expressed
from further judicial development; rather it was the intention of the
Legislature to announce and formulate existing common law principles ...

with a distinct view toward continuing judicial evolution." 2 0

Similarly, it might be argued that. the New Mexico Legislature did not
intend, by enacting one statute recognizing existing law, to retard
further developments in that law. If the legislature is held to have
preempted a field merely by acknowleding the common law, it would
be hampered in its ability to supplement and work within the common law.2

The second indication of possible legislative preemption lies in the
fact that six bills proposing comparative fault have been introduced
16. N.M. Stat. Ann. § 52-1-8(c) (1978) (Workmen's Compensation Act);id. § 52-3-7(c)
(Occupational Disease Disablement Law).
17. N.M. Stat. Ann. § 63-3-6 (1978).
18. 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
19. Cal. Civ. Code § 1714 (West 1973).
20. 13 Cal. 3d at 814, 532 P.2d at 1233, 119 Cal. Rptr. at 865.
21. The New Mexico court may be said to have given notice to the legislature of the possible advent of comparative fault in Syroid v. Albuquerque Gravel Products Co., 86 N.M.
235, 522 P.2d 570 (1974), which contains a discussion of the relative powers of the two
branches with respect to this question. The closeness of this decision by a sharply divided
court might have indicated that the court would reconsider the issue. Such notice would,
however, have been merely inferential.
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in the New Mexico Legislature, and none of them were enacted. 2 2
This rejection 2 I by the legislature, appellees and amicus argued, implies that the legislature positively preferred the contributory negligence rule.
In Claymore, the court rejected this analysis on the ground that
legislative inaction may result from something other than disapproval
of a legal doctrine. Inaction may result from mere inertia,2 4 or from
legislative deference to the propriety of judicial action in that field.22
This reasoning is different from that of the California court in Li. 6
Whereas the California court claimed that the legislature positively
intended that the courts retain power to change the common law,
the New Mexico court hid behind the ambiguity of legislative intent
to say that the power to change the law remains in the judiciary.2 7
Arguments based on legislative intent are unreliable, especially in
New Mexico, where there is no record of debates or other legislative
history. A court's attempt to determine legislative intent is always
guesswork. The legislature is not a single individual with a single intent, and when a court reads meaning into the legislature's action or
inaction, the court demonstrates more about its understanding of the
judicial-legislative relationship than it can about the will of the legislative body.2 8
Thus, the Claymore court found that the few and ambiguous acts
of the legislature on the contributory negligence/comparative fault
question did not divest the court of power to change this part of the
common law; the judiciary had the power to reject contributory negligence. This decision raised further questions: What doctrine would
replace contributory negligence? What role would the courts play in
formulating the new doctrine? What effects would the change have
on existing law?
JUDICIAL CREATION: PURE OR MODIFIED COMPARATIVE FAULT?
In recent years, New Mexico courts have made significant changes
in the state's tort law. In doing so, they have developed a new con22. See note 14 supra.
23. Not all of these bills were formally rejected by vote. Three, S. 108, 23rd Legis.
(1957), S. 166, 25th Legis. (1961) and H. 266, 29th Legis. (1963), were killed in committee
before reaching the floor of either chamber.
24. See Comments on Maki v. Frelk, supra note 3, at 895; 20 N.M. St. B. Bull. at 78.
25. Molitor v. Kaneland Community Unit Dist. No. 302, 18 II1. 2d 11, 163 N.E.2d 89
(1959); 20 N.M. St. B. Bull. at 78.
26. 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
27. The court also cites Hicks v. State, as precedent for judicial action over legislative inaction. See note 34, infra.
28. Hart, supra note 9, at 1381-93.
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sciousness of their role as guardians of social policy. This consciousness, and the institutional differences between court and legislature,
may, in this case, have created a judge-made law which differs substantively from legislatively created law. The kind of comparative
fault adopted by Claymore may be such an important substantive
difference.
In a brief history of the doctrine of contributory negligence, the
court attributed the rule's popularity in the nineteenth century to
the rise of industry, and judicial reluctance to inflict the burden of
tort liability on fledgling businesses. 2 9 In Hoffman v. Jones,"0 the
first judicial adoption of the comparative fault doctrine, the Florida
Supreme Court viewed this justification of contributory negligence as
outdated. Since "modern economic and social customs.., favor the
individual, not industry,"" 1 the courts should no longer afford business such protection, and are now free to act in terms of fairness to
the individual.
Such observations are relevant only if courts may properly view
themselves as guardians of social policy and change. In Hicks v.
State, 2 which abolished the doctrine of sovereign immunity in New
Mexico, the court approved this self-image, quoting Justice Cardozo:
A rule which in its origins [sic] was the creation of the courts themselves, and was supposed in the making to express the mores of the
day, may be abrogated by the [sic] courts when the mores have so
changed that perpetuation of the rule would do violence to the
social conscience.3 a
The Claymore adoption of comparative fault is the most recent and
most sweeping of a line of cases in which the New Mexico courts have
used Cardozo's reasoning 3 4 to give new protections to the individual
in tort law. The rejection of sovereign immunity,3 the abandonment
of interspousal tort immunity,3 6 the invalidation of the "guest stat29. 20 N.M. St. B. Bull. at 77.
30. 280 So. 2d 431 (Fla. 1973).
31. Id. at 437.
32. 88 N.M. 588, 544 P.2d 1153 (1975).
33. 88 N.M. at 592, 544 P.2d at 1157 (quoting J. Cardozo, The Growth of the Law,
136-37 (1924)).
34. It is this reasoning in the Hicks decision that the Claymore court took as precedent
for judicial power to overrule legislative inaction. Mere legislative silence cannot defeat the
court's duty to protect the social conscience. See note 14 supra.
35. Hicks v. State, 88 N.M. 588, 544 P.2d 1153 (1975).
36. Maestas v. Overton, 87 N.M. 213, 531 P.2d 947 (1975); Flores v. Flores, 84 N.M.
601, 506 P.2d 345 (Ct. App. 1973), cert. denied, 84 N.M. 592, 506 P.2d 336 (1973).
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ute," 3 and the merger of the defense of assumption of the risk into
that of contributory negligence, 38 together with the Claymore decision,3 9reveal a trend toward lowering or eliminating bars to tort recovery.

Judicial activism of this kind raises questions as to what effect the
differences between legislative and judicial law-making processes
might have on the law. A legislative change is made by a large representative body, influenced by the lobbying efforts of competing interest groups; the clash of interests, it is hoped, will lead to workable
and acceptable compromises. Because courts, at least in theory, cannot be reached by these interest groups, judge-made law may well
differ substantively from laws made by the legislature. 4"
The contributory negligence/comparative fault controversy is a
particularly clear example of how the substance of a law might depend upon which institution promulgates it. The Claymore court not
only rejected an old rule, but had to choose which new one to embrace. It was not enough to abolish contributory negligence, the
court had to decide whether to adopt "pure" or "modified" comparative fault.
Like all but one of the jurisdictions which have made the change
to comparative fault judicially, the New Mexico Court of Appeals
adopted the "pure" form, 4 under which plaintiff can recover from
defendant even if he is 99% responsible for his injury as against defendant's 1%. In those jurisdictions where the legislature has made
37. McGeehan v. Bunch, 88 N.M. 308, 540 P.2d 238 (1975).
38. Williamson v. Smith, 83 N.M. 336, 491 P.2d 1147 (1971).
39. In fact, the court went even farther in Stang v. Hertz Corp., 83 N.M. 730, 497 P.2d
732 (1972), when, by adopting strict liability in New Mexico, the court allowed individuals
to recover against industry regardless of their own negligence. This did more than lower a
bar to plaintiff's recovery: it gave him a positive advantage against industry. Claymore may
change this, however. See text accompanying notes 60-61, infra.
40. Also, the two branches have different methods of addressing areas of the law that
may require amendment, and of administering the amendments made. The legislature can
investigate the need for change and the effect of a change, then enact, in advance, statutes
to resolve the difficulties that the new law would create. Courts must wait until such problems are already acute enough to be "clearly presented" and then decide them in the context of individual cases.
41. The exception is West Virginia, where the court held that a plaintiff could recover
only so long as "his negligence or fault does not equal or exceed the combined negligence or
fault of the other parties" Bradley v. Appalachian Power Co., 256 S.E.2d 879, 885 (W.Wa.
1979). Every other state which has adopted comparative fault judicially, has adopted the
"pure" form. Alaska: Kaatz v. State, 540 P.2d 1037 (Alas. 1975); California: Liv. Yellow
Cab Co., 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975); Florida: Hoffman v.
Jones, 280 So. 2d 431 (Fla. 1973) and Michigan: Kirby v. Larson, 400 Mich. 585, 256
N.W.2d 400 (1977).
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the change, a "modified" comparative fault system enjoys an overwhelming following.4" Under such a system of comparative fault,
plaintiff can recover from defendant only if his negligence does not
exceed some established percentage, usually 50%."
The two systems may lead to very different results. For example,
in a lawsuit in which plaintiff sues defendant for $1000 damages, defendant counterclaims for $1000 damages, and the jury finds plaintiff
51% negligent and defendant 49% negligent, a modified system allows
defendant to recover $510, but bars plaintiff from any recovery, because his negligence was greater than 50%. A "pure" system would
allow both parties to recover, resulting in a net exchange of $20. The
inequity inherent in the "modified" system increases where the dam-

ages of the party more at fault are much greater than those of the
other party. If in the above example plaintiff had sought $100,000
in damages, defendant again counterclaimed for $1000, and the same
findings were made, plaintiff would still be barred from any recovery
under a "modified" system, and would still owe defendant $510,
even though the difference in their relative fault was only 2%. Despite
the possibility of such inequities, the "modified" version of comparative fault can be defended on the broad principle that it is unjust to

allow a party who is more at fault to recover from one who is less at

fault.4 ' Also, as a practical matter, a jury might not permit these inequities. Because the consequence of finding plaintiff more than 50%
responsible could be so great, a jury might be reluctant to do so unless plaintiff's fault was so great that it seemed equitable to bar his

recovery.
The reason that the legislature and the judiciary prefer different
forms of comparative fault may lie in the institutional differences be42. 24 of the 28 states enacting the comparative fault system legislatively have enacted
some variety of the "modified" form. "Modified" Statutes: Ark. Stat. Ann. § § 27-1763 to
-1765 (1975); Colo. Rev. Stat. § 13-21-111 (1973); Conn. Gen. Stat. Ann. § 52-572 (West
Supp. 1971); Hawaii Rev. Stat. § 663-31 (1976); Idaho Code § 6-801 (1979); Kan. Stat.
§ 60-258a (1976); Me. Rev. Stat. Ann. tit. 14, § 156 (Supp. 1978); Mass. Gen. Laws Ann.
ch. 231, § 85 (West Supp. 1981); Minn. Stat. Ann. § 604.01 (West Supp. 1981); Mont.
Codes Ann. § 27-1-702 (1979); Neb. Rev. Stat. § 25-1151 (1979 reissue); Nev. Rev. Stat.
§ 41.141 (1979); N.H. Rev. Stat. Ann. § 507:7-a (Supp. 1979); N.J. Stat. Ann. § 2A:155.1 (West Supp. 1981); N.D. Cent. Code § 9-10-07 (1975); Okla. Stat. Ann. tit. 23, § 13
(West Supp. 1981); Or. Rev. Stat. § 18.470 (1979); S.D. Comp. Laws Ann. § 20-9-2
(1979); Tex. Rev. Civ. Stat. Ann. art. 2212a § 1 (Vernon Supp. 1981); Utah Code Ann.
§ 78-27-37 (1977); Vt. Stat. Ann. tit. 12, § 1036 (1973); Wis. Stat. Ann. § 895.045 (West
Supp. 1981); Wyo. Stat. § 1-1-109 (1977). "Pure" Statutes: Miss. Code Ann. § 11-7-15
(1972); N.Y. Civ. Prac. Law § 1411 (McKinney 1976); R.I. Gen. Laws § 9-20-4 (Supp.
1980);Wash. Rev. Code Ann. § 4.22.010 (Supp. 1981).
43. V. Schwartz, Comparative Negligence, § 3.5, at 75 (1974) [hereinafter cited as
Schwartz).
44. Id. § 3.5(B), at 78.
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tween the two branches. It is less appropriate for a court than a legislature to fix a particular point beyond which a plaintiff may not re46
Courts are more
which a "modified" system requires.
cover,
likely, therefore, to choose the "pure" form of comparative fault.
The law itself 4 is radically different according to which institution
promulgates it. 7
In recent years, the New Mexico courts have considered it an affirmative duty to bring common law doctrines into step with present
social conditions. In the attempt to fulfill this duty, the court, in
Claymore, has gone beyond the abolition of common law doctrines
and made the choice of a particular kind of positive law. This comparative fault law has come about differently than it would have had
it been enacted by the legislature. The judicial law-making process
substitutes the individual case for legislative fact-finding and the fairmindedness of the judge for the clash of interest groups. Because of
8
these institutional differences, courts may make very different laws.
The final question to be considered is how the courts are likely to
evolve and administer the new law.
EFFECTS OF THE CHANGE
The adoption of a comparative fault system will make great differences in the substance and practice of tort law in New Mexico. Although the Claymore court deals with a few of these differences, it
45. The judicial branch deals less with specific numbers in formulating law, since a court
can consider all the circumstances of a particular situation while the legislature must set general rules. Hart, supra note 9, at 835-69. For example, a court might hold that a certain
driver has or has not exceeded a "reasonable speed," given surrounding circumstances, but
the legislature can determine that a "reasonable speed" is precisely 55 mph.
46. A few jurisdictions experimented with a "slight-gross" form of comparative fault,
where plaintiff could recover if his negligence was "slight" compared to plaintiff's, but this
system was found to be very difficult to apply and has been largely abandoned. See
Schwartz, supra note 43, at § 3.4(A).
47. The possibility that the New Mexico legislature might have enacted a different form
of comparative fault than the Claymore court is brought out by the kinds of bills considered.
Of the six bills introduced in past legislatures, supra note 14, four proposed "modified"
comparative fault, S. 108, S. 178, H. 187, and H. 188; and two proposed the "pure" form,
S. 166, and H. 266. Of the two bills currently before the legislature, one, H. 564, proposes
that the "modified" system be established over the Claymore decision, and one, H. 669,
proposes the return of contributory negligence.
48. Of course, the hands of the legislature are not tied by this action on the court's part.
If the legislature feels it is their province to decide the comparative fault/contributory negligence questions, they may still act (as mentioned above, nn. 14 & 17, legislative action may
be pending right now); therefore, no permanent harm is done, even if the Claymore court
wrongly abrogated a legislative function. Such mistakes are even beneficial where the alternative would be to allow a needed change to be stalemated because neither branch of government would act. At worst, the Claymore decision may have acted as a catalyst to legislative reconsideration of the problem.
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does so very sketchily, trusting in the experience of other courts and
the capacity of trial judges to resolve such issues as they arise. The
nature and extent of these changes are therefore uncertain; they will
become clear only as New Mexico comparative fault law evolves on a
case-by-case basis. Some possibilities can be derived however, from
the Claymore opinion, from the development of comparative fault
law in other jurisdictions, and from the Uniform Comparative Fault
Act (U.C.F.A.). 4 9
A. General Considerations.
The Claymore court did not believe any lengthy discussion of specific changes to be necessary, citing the Florida and California courts
in Hoffman v. Jones"0 and Li v. Yellow Cab Co." In these decisions,
the courts set forth some general guidelines, but declined to be more
specific, preferring that changes be considered case by case; the higher
court should not decide future controversies by anticipating issues
Because the Claymore court relied on the experience of Florida and
California, this Note will give special attention to the development of
comparative fault principles in those jurisdictions.
The Claymore court dealt in one paragraph with several collateral
doctrines which must undergo change. The last clear chance doctrine,
the distinction between ordinary and gross negligence,' 2 assumption
of the risk as a form of negligence, and "other liability concepts based
on or related to negligence of either plaintiff, defendant, or both,"' '
are abolished, that is to say, made subject to the comparative fault
rule. Presumably, the jury will determine the importance of defendant's last clear chance, for example, and consider that in its assessment of his fault. These issues, all concerning exceptions to the contributory negligence rule, have been resolved similarly in Florida'
and California," as well as in the U.C.F.A. 6
49. Uniform Comparative Fault Act § 1-6.
50. 280 So. 2d 431 (Fla. 1973).
51. 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
52. The doctrine of "gross negligence" dictates that where a party has behaved with
willful or wanton negligence, or reckless disregard of consequences, he will be denied the
benefit of contributory negligence as a defense. Gray v. Esslinger, 46 N.M. 421, 130 P.2d 24
(1942). As the Gray court discusses, this exception to the contributory negligence rule can
be seen as a limited application of comparative fault principles- defendant's negligence is so
much greater than plaintiff's that plaintiff can recover despite his own contributory negligence. Therefore, the application of comparative fault principles in every case eliminates the
distinction between ordinary and gross negligence.
53. 20 N.M. St. B. Bull. at 78.
54. See, e.g., Blackburn v. Dorta, 348 So. 2d 287 (Fla. 1977).
55. See Li, 13 Cal. 3d 804, 532 P.2d 1226, 119 Cal. Rptr. 858 (1975).
56. Uniform Comparative Fault Act, § 1.
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Under comparative fault, the jury will be asked to decide first the
fact of negligence; second, for what percentage of the injury each
party is responsible; and finally, the amount of damages, apportioned
according to these percentages.' ' The role of the judge in directing
the outcome of the case is greatly diminished. Whether this change
constitutes an improvement depends on one's view of the proper role
of the jury. Very little research has been or can be done on exactly
how a jury reaches a verdict, and little is known of how well a jury
does its job.5 ' From a purely theoretical standpoint, however, it can
be observed that the jury's greater responsibility is consonant with
the principle of trial by one's peers. It is part of the common law system that a litigant's fate should finally be in the hands of a jury of
his peers and not in those of judge or legislature.
B. Effect on Strict Liability Claims.

The court next addressed the effect of the new comparative fault
principles on strict liability claims. This is one of a class of problems
which could create great difficulties in the application of the comparative fault doctrine. The judiciary, under the contributory negligence doctrine, has isolated certain kinds of behavior and decreed
that they should give rise to liability even where there has been no
negligence. For example, strict tort liability does not require negligence on defendant's part.' 9 Where fault is not necessary to find liability, the principles of comparative fault and the process of assigning
damages on the basis of compared fault are inappropriate, and their
6
application may defeat the policies behind strict tort liability.
57. Many commentators feel that juries decided this way even under contributory negligence, ignoring the instructions of the judge if they felt the plaintiff should recover in spite
of his negligence. Insofar as this is true, it has been used to argue for comparative fault-what
the jury does in fact should be recognized in law. 20 N.M. St. B. Bull. at 80.
58. For two studies of this question see H. Kalven & H. Zeisel, The American Jury, chs.
4, 7 (1966) and R. Simon, The Jury and the Defense of Insanity (1967).
59. "Liability is attached, as a matter of policy, on the basis of the existence of a defect
rather than on the basis of the defendant's negligent conduct." Bachner v. Pearson, 479 P.2d
319, 329 (Alas. 1970), cited in Rudisaille v. Hawk Aviation, Inc., 92 N.M. 575, 592 P.2d
175 (1979).
60. "Negligence per se" falls into the same class of problems where, for public policy
reasons, the court has set apart a kind of behavior, such as a violation of a statute, which
constitutes a basis for liability without regard for whether a jury might consider such behavior blameworthy. Hayes v.Hagemeier, 75 N.M. 70, 400 P.2d 945 (1963). Under comparative
fault, if the violation is one which the jury finds understandable and towards which it is
sympathetic (slightly exceeding the speed limit, for example), they may undercut the policies behind this kind of negligence by assigning a very small percentage of fault. This question has not arisen in Florida, and is not discussed in California, which has no "negligence
per se" rule. The U.C.F.A. expressly applies comparative fault to "negligence per se" without mentioning the problem: "A tort action based on violation of a statute is within the
coverage of the Act .... " Commissioner's Comment to section one of the Uniform Comparative Fault Act.
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The Claymore court's treatment of this question is difficult to
understand. First, the opinion asserts that New Mexico does not
equate strict tort liability with absolute liability, but that plaintiff's
conduct is still a material issue. No authority is cited for this proposition, which seems to contradict the recent case of Rudisaille v. Hawk
Aviation, Inc. 61 Second, the court attempts to separate a plaintiffs
"misconduct" as a cause of his injury from defendant's
liability,
which results from a product defect, and to ask the jury to compare
the two, even though the latter has nothing to do with fault. 6 2 As a
practical matter, the jury will be forced to consider defendant's liability in terms of fault in order to make the comparison. Therefore,
the use of comparative fault in strict tort liability cases undercuts the
public policy behind strict tort liability and, in effect, abandons the
doctrine. One of the authorities relied upon by the Claymore court
admits this tacit abandonment.
[One] method of looking at the comparative fault problem in strict
liability is to assess the percentage of fault of the defendant based on
the seriousness of the product defect and the casual role the defect
played in the injury. To be sure, this would be a partial admission
63
that strict liability is based on fault principles.
This theoretical problem has not proved a practical one in other
jurisdictions. The Florida court does not consider the question, as
strict tort liability is not applicable in Florida. 6 ' The California
Supreme Court applied comparative fault principles to strict tort liability cases in Daly v. General Motors. Corp.,6" carefully examining
the theory and consequences of its holding. The court recognized
that, as a logical matter, the legal concepts of strict tort liability and
comparative fault are incompatible, but asserts that picayune logical
considerations should not stand in the way of substantial justice.
[I] n this evolving area of tort law in which new remedies are judicialy created, and old defenses judicially merged, impelled by strong
considerations of equity and fairness we seek a larger synthesis. If a
61. 92 N.M. 575, 592 P.2d 175 (1979). The Rudisaille court holds that contributory
negligence on the part of the plaintiff is irrelevant in strict liability cases.
62. The process is explained in a law review article cited by the Claymore court as entailing not a comparison of fault, but "a visceral assessment of the role that the plaintiff
played in the injury." Twerski, From Defect to Cause to Comparative Fault-Rethinking
Some Product Liability Concepts, 60 Marquette L. Rev. 297, 329 (1977). This analysis not
only abandons strict tort liability, it abandons comparative fault as a system of reasoned
comparison. If the outcome of a lawsuit were to be determined merely by the visceral reactions of a jury, there would be little need for law.
63. Id. at 329.
64. Linder v. Combustion Engineering, Inc., 315 So. 2d 199 (Fla. App., 1975).
65. 144 Cal. Rptr. 380, 575 P.2d 1162 (1978).
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more just result follows from the expansion of comparative principles, we have no hesitancy in seeking it, mindful always that the
fundamental and underlying purpose of Li was to promote the equi-

table allocation of loss among all parties legally responsible in proportion to their fault.6 6
The U.C.F.A. is equally straightforward in applying comparative
fault to strict tort liability cases, providing that "[a party's] fault
diminishes recovery whether it was previously a bar or not, as, for
example, in the case of ordinary contributory negligence in an action
based on strict liability. "6 7
Thus the Claymore opinion, the California Supreme Court, and
the U.C.F.A. arrive at the same result with respect to strict tort liability under a comparative fault rule. Even though the defendant's
liability is based on a "fault" different in kind from plaintiffs "misconduct," reasons of substantial justice and equitable allocation of
loss require that the jury attempt to compare them. The comparative
fault doctrine, by placing all comparisons in the hands of the jury,
makes it impossible for the judge to make distinctions of law between
types of negligence. The public policies that give rise to such doctrines as strict tort liability and "negligence per se," must now be
argued anew before every jury if they are to have any effect. They
can no longer be reflected in the law.
C. Multiple Tortfeasors.
A final area of the law in which the adoption of comparative fault
will necessitate change is that of multiple tortfeasors. Two major
problems arise: first, whether, and how, to establish comparative contribution among multiple tortfeasors; and second, who will bear the
risk of loss resulting from an insolvent tortfeasor.
1. Comparative ContributionAmong Multiple Tortfeasors.
In New Mexico, the Contribution Among Tortfeasors Act
(C.A.T.A.) provides that multiple defendants shall divide liability on
a pro rata basis. 6 ' The courts have interpreted this provision to require per capita contribution, i.e., that liability is divided equally
among negligent defendants, without regard for whether one defen6 9 Under contributory
dant might be more negligent than another.
-, 575 P.2d at 1169. The Claymore court uses similar language in describ66. Id. at
ing the purpose of comparative fault law in New Mexico. 20 N.M. St. B. Bull. at 79.
67. Commissioner's Comments to section one of the Uniform Comparative Fault Act.
68. N.M. Stat. Ann. § 41-3-2(B) (1978).
69. Commercial Union Assurance Co.'s v. Western Farms Bureau Ins. Co.'s, 93 N.M.
507, 601 P.2d 1203 (1979).
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negligence, this rule was defensible. Even if plaintiff recovered the
whole of his judgment from a defendant who was as much at fault as
another tortfeasor, at least plaintiff himself was wholly innocent of
negligence. Between an innocent plaintiff and a defendant who was
negligent, it was just to place the extra cost on defendant. 7"
The adoption of comparative fault principles makes a fundamental
change in the relationship between a recovering plaintiff and the defendant. This change makes it less equitable to place such burdens on
the defendant. It is no longer a certainty that the plaintiff is innocent; under the "pure" form of comparative fault, he may be at fault
to a greater degree than defendant and still recover. Instead of a vehicle whereby innocence is pitted against negligence, a tort action
under comparative fault is a method by which loss due to injury is
distributed among the actors in a chain of events leading to damage.
Where plaintiff and defendants have all been negligent, it is unjust
that one defendant should be treated more harshly by being forced
to divide liability equally with his fellow defendants, possibly paying
for more of the injury than his negligence caused. For example, as
the present contribution rule stands, in a case where plaintiff was
20% responsible for his injury, defendant A was 5% responsible, and
defendant B was 75% responsible, plaintiff could choose to collect
80% of the cost of the injury from defendant A, who could obtain
only half of that figure from defendant B. Defendant A, who was
substantially less negligent than plaintiff, must therefore pay 40% of
plaintiffs damages-five times his proportioned percentage of the
fault, and twice as much as plaintiff himself pays.
To prevent this inequity, it is necessary to establish a mechanism
for comparative contribution among multiple tortfeasors. This can be
done in three ways: first, by judicial reinterpretation of the C.A.T.A.;
second, by legislative amendment of the statute; and third, by a modification of the doctrine of equitable indemnity.
Because the per capita rule in New Mexico is created by interpretation of the C.A.T.A. and not by the C.A.T.A. itself, the New Mexico
courts might use the first method and simply overrule the case law
creating the per capita rule, establishing comparative contribution
judicially. The court in Commercial Union Assurance Co. 's v. Western
Farm Bureau Insurance Co. 's" most recently reaffirmed the per capita rule. The holding of that case was based on the fact that compari70. The loss could not be apportioned among defendants according to their percentage
of fault because, under contributory negligence, there was no mechanism to compare fault.
Under these circumstances, the equal division, or per capita rule, was thought more just than
allowing one defendant to carry the whole burden of liability.
71. 93 N.M. 507, 601 P.2d 1203 (1979).
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son of fault was not the policy of New Mexico at that time. Now
that comparative fault has been adopted, comparisons of fault are
the policy of this state, and can be made as easily interse defendants
as between plaintiffs and defendants. If the New Mexico courts were
to create judicially a rule of comparative contribution, they would be
the first jurisdiction to do so.
Equally available to New Mexico is the solution reached in Florida,
where the legislature amended the contribution act to read that "In
determining the pro rata shares of tortfeasors in the entire liability:
(a) Their relative degrees of fault shall be the basis for the allocation
of liability." 7 2 The only difficulty with this solution is that legislative action might not be quick enough to forestall inequity under the
current law.
A third method by which comparative contribution could be
created is to extend the doctrine of equitable indemnity, as was done
in California. The California contribution statute is more explicit
than New Mexico's in providing for per capita distribution of liability.'1 The court could not, therefore, reinterpret the statute to allow
comparative contribution. Instead, in American Motorcycle Association v. Superior Court, " the court achieved the same result by modifying the common law doctrine of equitable indemnity. Traditionally, this doctrine determines whether liability should be shifted
entirely from one joint tortfeasor to another where the negligence of
the one was passive and secondary, and the negligence of the other
was active and primary. 7" The California court changed this doctrine
to provide a "right of partial indemnity, under which liability among
multiple tortfeasors may be apportioned on a comparative negligence
basis." 7 6 The inequities of a noncomparative rule for contribution
among tortfeasors were cured without the courts formally tampering
with a legislative act. 7" The U.C.F.A. deals with this problem simply
and straightforwardly: "[T] he test for determining the measure of
contribution, and thus establishing the ultimate responsibility is no
72. Fla. Stat Ann. § 768.31 (amended 1976).
73. "The pro rata share of each tortfeasor judgment debtor shall be determined by
dividing the entire judgment equally among all of them." Cal. Code Civ. Pro., § 876(a).
74. 20 CaL 3d 578, 578 P.2d 899 (1978), 146 Cal. Rptr. 182.
75. Atchison, T. & S.R. Ry. v. Lan Franco, 267 Cal. App. 2d 881, 73 Cal. Rptr. 660
(1968). In New Mexico, see Morris v. Uhl & Lopez Eng'rs, Inc., 442 F.2d 1247 (10th Cir.
1971).
.
,578 P.2d at 902, 146 CaL Rptr. at __
76. 20 Cal. 3d at __
77. The court discussed whether the specificity of the statute precluded judicial action
on the question. Citing the analysis in Li, see text accompanying notes 18-21 supra, the
court concluded that it did not, and found the power to act in a legislative directive that the
right of contribution "be administered in accordance with the principles of equity." CaL
Code Civ. Pro. § 875(b).
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longer on a pro rata basis. Instead, it is on a basis of proportionate
78
fault ....
Any of these methods could be used to avoid significant inequity
under comparative negligence principles, and to establish comparative contribution among multiple tortfeasors in New Mexico. The
case law establishing the per capita interpretation of the C.A.T.A.
could be overruled; New Mexico courts might follow the California
analysis and modify the doctrine of equitable indemnity to allow
comparative contribution; or the New Mexico Legislature, either by
modifying the present Act or by adopting the U.C.F.A., could establish comparative contribution by statute.
2. The Problem of the Insolvent Tortfeasor.
A second major problem that arises in the application of comparative fault principles to multiple tortfeasors concerns allocation of the
risk of loss resulting from an insolvent tortfeasor. The rule under
contributory negligence was that a plaintiff might recover all of this
judgment from any one of several negligent defendants. 7 9 That defendant would then sue the other tortfeasors for contribution and, if
one of them was insolvent, the loss would fall on all solvent defendants. The justification for this rule, like the justification for the per
capita rule of contribution, was based on the fact that, to recover
under contributory negligence, a plaintiff must be free of any negligence. Since the burden of loss had to fall on either plaintiff or defendant, it should fall on a negligent defendant rather than on an
innocent plaintiff. Under comparative fault, where plaintiff is not
necessarily innocent, but may also be negligent and a cause of his injury, this justification disappears. The fact that both parties may be
negligent means that there are no longer any ethical grounds for
placing burdens on defendant over plaintiff. Further, adherence to
the old rule of leaving the risk of loss on defendant can lead to inequitable results. In the example given above,' 0 where plaintiff, defendant A, and defendant B were respectively 20%, 5%, and 75% responsible for the injury, if defendant B is insolvent, defendant A
must bear 80% of the cost of plaintiff's injury, even though defendant A was less negligent than plaintiff himself. Most jurisdictions
have failed to solve this problem satisfactorily, and have simply left
the risk of loss on defendant because that is the state of the current
law. The California Supreme Court has presented some interesting
78. Commissioner's Comment to section four of the Uniform Comparative Fault Act.
79. Salazar v. Murphy, 66 N.M. 25, 340 P.2d 1075 (1959). This is commonly referred to
as the rule of "joint and several liability."
80. See text accompanying n. 71 supra.
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justifications for leaving the risk of loss on defendant. 8 1 The
U.C.F.A. offers another possibility by providing a method under
which the risk of loss is distributed among all responsible parties,
plaintiffs and defendants alike. 8 2
In Moore v. St. Cloud Utilities,83 the Florida court dealt with this
problem simply by affirming the current state of the law. Without
discussion, the Florida Court of Appeals overruled a trial court's
attempt to limit the liability of multiple tortfeasors to the proportion
of plaintiff's damages for which they were responsible. If the trial
court's decision had been upheld, no defendant would have had to
pay more than his percentage of plaintiff's damages, and plaintiff
would have remained uncompensated for the percentage owed by an
insolvent defendant. By overruling the trial court, the court of appeals held that defendants were jointly and severally liable even where
inequity might result. The risk of loss resulting from an insolvent
tortfeasor stays with the defendant.
The California Supreme Court reached a similar conclusion with
more elaborate reasoning. In American Motorcycle Association v.
Superior Court, 4 the court considered this problem, and found
three reasons why the risk of loss should remain where it is, rather
than be shifted to plaintiff. First, while it is true that some plaintiffs
collecting under comparative fault principles will have been negligent,
many will be innocent. If they must bear this risk, they will unfairly
be denied the benefits of the rule of joint and several liability. This
objection to shifting the burden is not compelling. The principle of
joint and several liability among tortfeasors could simply be retained
in cases involving an innocent plaintiff.
The second and third reasons given by the California court suggest
some changes in the theory of negligence law. Although under comparative fault it is not always possible to distinguish between plaintiff
and defendant on the grounds of plaintiffs innocence, it may be possible to distinguish the two on the ground of plaintiff's injury. According to the second reason given by the California court, plaintiff, even
if negligent, is the injured party, his negligence must be less dangerous
to others than that of defendant, and therefore less grievous to public
policy.' s Any extra burdens, such as the risk of loss arising from an
insolvent tortfeasor, can properly fall on defendant, the party whose
negligence, though not necessarily greater in terms of causation, con81.
82.
83.
84.
85.

Daly v. General Motors Corp., 144 Cal. Rptr. 380, 575 P.2d 1162 (1978).
Uniform Comparative Fault Act, § 2(d).
337 So. 2d 982 (Fla. Dist. Ct. App. 1976).
20 Cal. 3d 578, 578 P.2d 899, 146 CaL Rptr. 182(1978).
, 578 P.2d at 906, 146 Cal. Rptr. at 189.
Id. at __
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travenes public policy against causing harm to others. This reasoning
changes the concept of fault in negligence law. Fault is no longer defined only in terms of causation, but also by the kind of behavior
that society wishes to discourage. 8 6
The California court's third reason sets up the injury itself as a special burden that plaintiff must bear, distinguishing him from defendant.' ' It is thus equitable for defendant to bear other burdens, such
as the risk of loss resulting from an insolvent tortfeasor. This argument implies that a money judgment is not sufficient compensation;
the injury itself, not necessarily coupled with innocence, should entitle the plaintiff to advantages in litigation that will enable him to
obtain that money judgment more easily. Plaintiff is compensated
for his injury both by money and by the special consideration of the
court.
Both of these slight changes in the theories of fault and of compensation comport with instinctive reactions. Juries may in fact consider defendant's injury of another more blameworthy than plaintiff's
injury of himself, and give the injured party more than mere compensation for actual cost. What is critical here is that the California court
uses these reactions to make changes in the law, rather than in the
amount of the judgment, as a jury would do. The effect of this difference and of the theoretical changes themselves must be evaluated as
case law develops in the field and their value must be weighed against
the inequities possible in allowing defendant to bear the risk of loss
arising from an insolvent tortfeasor.
Under comparative fault, if a negligent plaintiff's injury is not
found to be a compelling distinction between him and defendant,
neither party can claim innocence as a reason to shift the risk of loss
to the other. Clearly, the best solution would be to distribute the risk
among all parties responsible. The U.C.F.A. outlines a procedure by
which this distribution might be accomplished.
Section 2 of the U.C.F.A. concerns a process of "reallocation."
This section provides that, upon motion made within a year, "the
court shall determine whether all or part of a party's equitable share
of the obligation is uncollectible from that party, and shall reallocate
any uncollectible amount among the other parties, including a claimant at fault, according to their respective percentages of fault."' 8
86. Such a concept of fault was formerly embodied in such doctrines as strict tort liability and negligence per se. See text accompanying notes 59-68 supra. The California court in
effect asserts a public policy against all tortfeasors, not just manufacturers and statute violaters.
87. 20 Cal. 3d at __
,578 P.2d at 906, 146 Cal. Rptr. at 189.
88. Uniform Comparative Fault Act § 2(d).
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For example, suppose a plaintiff and four defendants are each found
to be 20% responsible for plaintiffs injury. If one of the defendants
is insolvent, any of the other parties may move for reallocation. Upon
reallocation, the remaining parties, including plaintiff, would each be
liable for 25% of the injury, and the loss occasioned by the insolvency
of that tortfeasor will have been distributed among the negligent
parties. 8 9
The New Mexico courts or legislature must choose which of these
solutions to adopt. 90 The reasoning of the California court leaves the
law as it stands now, but changes slightly the concepts of fault and of
compensation. Under a more traditional notion of fault as a matter
of causation, the solution from the U.C.F.A. seems most consonant
with the Claymore goal of "apportionment of the total damages resulting from ...loss or injury in proportion to the fault of each
party."' ' The reallocation procedure accomplishes precisely this
goal.
CONCLUSION

In Claymore v. City of Albuquerque, the New Mexico Court of
Appeals addressed the question of whether the court or the legislature should decide between the doctrines of contributory negligence
and comparative fault, and considered some of the effects of the
change to comparative fault. The court concluded that it had the
power to abolish the old common law doctrine, then adopted the
"pure" form of comparative fault. Because comparative fault was
adopted judicially, the law itself may be different from the law the
legislature might have enacted, and the way the law develops may
differ as well. Some changes and developments, such as the effects on
the doctrine of last clear chance, are relatively easy for the courts to
determine and effect. Others, such as the effects on strict tort liability or the rules concerning multiple tortfeasors, are more difficult.
The courts and the legislature, before making changes in the law to
try to answer these troublesome questions, must consider carefully
the effects of their changes, both in theory and in practice.
MARTHA DABNEY
89. The innocent plaintiff, whose percentage of fault is 0%, will never be held liable
upon reallocation.
90. A third possibility, that of abolishing the rule of joint and several liability, thereby
shifting the burden to plaintiff, was presented to the 1981 legislature as part of H. 564,
which failed to pass. It is difficult to see how shifting the burden to plaintiff will solve any
of the difficulties outlined above. See text accompanying nn. 80-82 supra.
91. 20 N.M. St. B. BulL at 79.

